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A. Introduction

In general, (intergovernmental) international organizations enjoy both international and
national (or domestic) legal personality (— International Organizations or Institutions,
General Aspects). This implies that they may have rights and obligations under both
international and national law. The agreements they may enter into thus range from
— treaties governed by international law to contracts subject to national law. Though
contracts with private parties are most likely to be governed by a specific national legal
system, it is frequently asserted both by academics as well as international courts and
arbitral tribunals that such contracts may also be ‘denationalized’ or ‘internationalized’,
or made subject to — general principles of law, to international law or a body of quasi-
international rules.

This broad variety of potentially applicable law was recognized by the 1977 Oslo
Resolution on ‘Contracts Concluded by International Organizations with Private Persons’
of the — Institut de Droit International (‘IDI’). In its Art. 2 the IDI expressed the
desirability ‘that the parties expressly specify the source, national or international, from
which the proper law of the contract is to be derived’. Art. 3 of the Oslo Resolution
provides that the parties may stipulate that ‘domestic law provisions referred to in the
contract shall be considered as being those in force at the time of conclusion of the
contract’. This acknowledgement of ‘stabilization’ clauses equally recognizes domestic
law as the potentially applicable law of contracts involving international organizations.

B. Legal Capacity of International Organizations to Enter into
Contractual Relations with Private Parties

As a rule, the constituent treaties and/or privileges and immunities agreements of
international organizations provide for their express capacity to perform legal acts under
national law, such as entering into contracts, acquiring property and initiating legal
proceedings. The prototype of such a domestic legal personality clause is Art. 1 sec. 1 of
the Convention on the Privileges and Immunities of the United Nations (1946) (1 UNTS
15). It states that ‘[t]he United Nations shall possess juridical personality. It shall have the
capacity: (a) to contract; (b) to acquire and dispose of in movable and movable property;
(c) to institute legal proceedings’. At the same time, this provision specifies the more
general functional personality clause of Art. 104 UN Charter according to which ‘[t]he
Organization shall enjoy in the territory of each of its Members such legal capacity as
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may be necessary for the exercise of its functions and the fulfillment of its purposes’. The
constituent documents and privileges and immunities treaties of other international
organizations regularly contain identical or very similar provisions (— International
Organizations or Institutions, Privileges and Immunities).

While such treaty clauses only bind an international organization’s Member States, non-
member States also normally recognize the domestic legal personality of international
organizations. Such recognition may either be stipulated in a headquarters, host or seat
agreement (— Host State Agreements) or it may result from the recognition of an
international organization’s domestic legal personality enjoyed in a non-Member State.
This autonomous — private international law approach was accepted by the Swiss
Federal Supreme Court (Arab Organization for Industrialization v Westland Helicopters
Ltd) as well as, in the end, in the protracted Arab Monetary Fund litigation before English
courts (Arab Monetary Fund v Hashim [No 3]).

C. Types of Contracts: Rental Agreements, Sales Contracts, and
Services and Employment Contracts

All international organizations need to enter into a broad variety of private law contracts
in order to perform their day-to-day operations. These contracts may concern anything
from the renting of office, storage and other space, to the procurement of office
equipment, such as PCs, typewriters, or paper. Technical international organizations enter
into Commodity Agreements (— Commodities, International Regulation of Production
and Trade) to purchase and sell raw materials, such as sugar, tin or cacao, or acquire
technical equipment, such as space launchers or satellites (see the cases of the —
International Tin Council [ITC]). But general political organizations also, such as the —
United Nations (UN), may have to provide for logistical support, such as the lease of
aircraft, ships, and the like when they engage in — peacekeeping or disaster relief
operations.

In addition to the procurement of goods, international organizations regularly have to
contract for the provision of services by third parties, such as the construction of
buildings, the transportation of goods, the design of computer software, or for
professional services by lawyers and doctors. Other services have also to be contracted
for frequently by international organizations. On a more permanent basis, services are
rendered to international organizations by their staff. The legal basis of the relationship
between an international organization and its employees is usually a contract, normally
supplemented by the internal staff rules and regulations of the international organization
(— International Organizations or Institutions, Internal Law and Rules; — Civil Service,
International).

D. The Law Governing Contracts between International
Organizations and Private Law Persons

In practice the ‘functional’ immunity regularly enjoyed by international organizations (—
International Organizations or Institutions, Immunities before National Courts) is
frequently broadly interpreted, often leading to an absolute immunity from legal process.
As a result of this tendency, national court cases which address applicable law questions
in contractual disputes between international organizations and private parties are rather
limited. Due to the prevailing confidentiality of arbitral proceedings the outcomes of such
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alternative dispute settlement methods are equally hard to obtain. It is thus very difficult
to ascertain the actual practice of international organizations in the field of contracts with
private parties.

An alternative empirical method was employed by the IDI’s rapporteur on ‘Contracts
Concluded by International Organizations with Private Persons’. In response to his
detailed questionnaire (57 Ann IDI I [1977], 110), the UN stated that it sought ‘to avoid
wherever possible reference to any specific law of application, especially any system of
national law, and to consider the governing law of the contract to be found in general
principles of law, including international law, as well as the terms of the contract itself
(‘Legal Opinions of the Secretariat of the UN’ [1976] UNJYB 165).

In more recent practice, however, it seems that most sales, rental and service contracts
between international organizations and private parties are governed by national law. The
question which (national) law applies to a particular contractual relationship is a question
of private international law or conflict of laws. In practice, this means that it will usually
be determined either by national courts or by arbitrators. Since international organizations
enjoy the same party autonomy to determine the applicable law as any other private
parties, it is normally the law expressly or implicitly chosen by the parties. It appears that
in the practice of most international organizations, the national law at the place where
services are rendered, office space is rented or goods are supplied is usually expressly
chosen as the applicable law (Rensmann 334; Sands and Klein 462).

In the absence of an express choice of law the private international law rules of the
dispute settlement forum will determine the applicable law. In the case of lease
agreements this is usually the so-called lex situs, or the law of the place where the
property is located; in the case of sales or contracts for the provision of services it will be
the law either of the place where the goods or services are rendered or to which the
contract otherwise has the closest connection.

In addition to national law, international law may be applicable to contracts between
international organizations and private parties. Clearly, international law may become
relevant as the law expressly chosen by the parties. This is the practice in the case of
some international financial institutions which, in their loan agreements, expressly
exclude national law and provide for the application of international law and/or general
principles of law (see also — Debts). Though this practice is mainly pursued in loan
agreements with States, it is also sometimes used in contracts with private parties. Other
international development banks generally subject their lending and borrowing activities
to national law. Since international law may not be as detailed and refined as national
contract law, its usefulness as lex contractus may be limited. Also, an
‘internationalization’ of contracts between international organizations and private parties
may be less important than in the case of — contracts between States and foreign private
law persons. There such a ‘denationalization’ of contracts serves the purpose of
insulating them from the power of States to change their own law and thus to abrogate the
contractual obligations they have entered into with private parties. Since international
organizations do not have their own legal order comparable to a State’s ‘national’ law
they cannot manipulate it to their advantage. Thus, any national law chosen may be
regarded as neutral.

The closest equivalent to a State’s national law, the internal law of an international
organization, is of relevance in the special case of certain employment contracts with
organizations. However, as a rule, not all kinds of employment relationships with, or
quasi-permanent provisions of services to, international organizations are governed by
such internal law. Rather, there is a general distinction between permanent staff and local
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or technical staff as well as less regular service providers. The precise delimitation
between these two categories of persons providing services to international organizations
is difficult in practice. The latter types of contractual relations are usually governed by
national law, either contractually chosen or determined by the applicable conflict of laws
rules.

Employment contracts between international organizations and their staff members, on
the other hand, are regularly exempted from national law. Instead, they are governed by
internal employment law, sometimes also referred to as internal administrative law. It is
usually codified in internal secondary law, often called Staff Rules and Regulations, and
frequently supplemented by general principles of law, in particular of employment law.
This exemption from national employment law, together with the immunity from national
labour courts, is often regarded as necessary in order to create and maintain a uniform and
independent international civil service (— Civil Service, International). Administrative
tribunals (— Administrative Boards, Commissions and Tribunals in International
Organizations), which usually enjoy exclusive jurisdiction over staff disputes, frequently
assert that they are ‘bound exclusively by the internal law of the Organization ... as well
as by general principles of law’ (Re Waghorn ILO Administrative Tribunal Judgment No
28 [12 July 1957]). National employment law may become relevant, however, when there
is an express choice of law or reference to it in the contract or staff rules or when it might
be viewed as reflecting a general principle of employment law (Re Kock, N’Diaye and
Silberreiss ILO Administrative Tribunal Judgment No 1450 [6 July 1995]).

E. Evaluation

Although there are not many cases or arbitral decisions dealing with contracts between
international organizations and private law persons, it is probably safe to assert that such
contractual agreements are regularly governed by a national law, usually chosen by the
parties. International law plays a rather limited role in the contractual relations between
international organizations and outside private parties. It is only the field of employment
relations that is usually governed by an international organization’s internal law which
includes its rules and regulations as well as general principles of law.
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